Just Me Submission on the Taxation (Annual Rates, Employee Allowances, and Remedial Matters) Bill (Bill 176-1)

Thank you for the opportunity to make comments about the Bill which is in the Select Committee for review.

Specifically I am commenting about those clauses of the Bill that relate to implementing the “Foreign account information-sharing agreements” and the Intergovernmental Agreement (IGA) to implement the United States' Foreign Account Tax Compliance Act (FATCA).

Summary:  New Zealand Parliament should oppose and remove these FATCA-related items including the following numbered clauses: 5, 6, 37, 123 (subclause 15), 128, 129,150, 151, 152, and 158.
If you wish that they to be considered they should be handled as stand alone legislative bill with FATCA in its title and then available for public review and debate.  
Why the ‘Remedial Matters’ Bill is not the proper vehicle for this consideration:
FATCA should not be hidden in ‘stealth’ inside a bill without the New Zealand public understanding what it represents. This is WAY WAY MORE than just a little remedial matter!

What is being asked of Parliament is a BIG ASK, modifying New Zealand privacy laws to satisfy the demands of a foreign jurisdiction.  Would you do that for Russia, China or North Korea?  Why not?  With this bill you are setting that precedent.

Parliamentarians should be given adequate time to study up on the complex matters being proposed, and there should be enough media coverage to educate constituents and to allow for input to their MPs about what they think of FATCA compliance and changes in your Bill of Rights.
This “Remedial Matters” Bill does none of that. 
This may be how America practices Democracy, but surely New Zealand can and should do better!
FATCA is the application of American ‘unilateral’ power using financial SANCTIONS against your financial Institutions if they don’t meet the U.S. demands for compliance. It a very expensive! It is exceptionally intrusive! It is unrelated to any fault or business misbehavior by your financial institutions! 
It basically is penalizing them because the U.S. considered it a crime what one countries bank did, ½ the world away.

Why are you now being punished?

FATCA has VERY SERIOUS negative consequences for New Zealand Taxpayer, resident and citizen rights if the IRS deems them “U.S. Persons” subject to IRS reporting, taxation and penalties for failure to file forms.

Contrary to what you may be told, there is NO real reciprocal reward for meeting the overly zealous compliance demands of America. 

FATCA is extra-territorial in impact, an invasion of New Zealand sovereignty, and is not in anyway a bi-lateral or multi-lateral approach which meets good international standards of cooperation.

New Zealand has every right to resist this intrusion, and should!

You are being coerced into compliance without regard to the impacts in New Zealand residents even while an IGA holds out some relief from the withholding sanctions for Banks (financial institutions). 
The IGAs were NOT contemplated or mentioned in the original FATCA Statue and are of dubious Legal pedigree.  They are NOT Treaties in spite of what you might be told.  They will NOT go back to the U.S. Senate for ‘Advice and Consent’!
My interest in this Legislation: As a tax compliant American who has a long association and appreciation of New Zealand, I am embarrassed to see what my country, the USA, is now demanding of countries around the world generally, and New Zealand specifically, in pursuit of an ideological War on Offshore Tax Evasion. 
It is admittedly born out of a ‘good intention’ based upon resident U.S. Homeland behaviors, but it is errant in its application.  It is supposedly designed, as stated by Senator Max Baucaus, to “root out Tax Cheats, once and for all”.
Once and for all?  

Has any law ever accomplished just a grandiose ‘once and for all’ goal? The War on Drugs? The War on Terror? The War on Poverty?  How successful are those? And yet, here we go again!
This law and New Zealand capitulation will NOT accomplish this overly enthusiastic and hubristic mission either.

It does, however, come at great cost and intrusion into the lives New Zealand Citizens and residents.  
It is a data collection regime, pure and simple, that has significant sanctions for non compliance. It is NOT how a responsible U.S. government should conduct collaborative international negotiations. You don’t start with punitive penalties as the primary method to get your way! 
It is hard for New Zealand to negotiate from a position of ‘equal partners’ under extortive threats if you don’t comply.  Even TPP, in secret does better than FATCA in stealth 
FATCA = U.S. Spying:  Frankly FATCA financial data collection is just another aspect of the USA Total Global Awareness Program that has the NSA spying on everyone’s communications everywhere around the world.  
This IRS FATCA spying will be added to the information made available to U.S. law enforcement agencies. This is not just an idle claim. It comes directly from one of the chief designers and proponents of FATCA, Senator Carl Levin. See his FATCA submission starting on page 10, item 7. Treating FATCA Disclosures As Non-Tax Return Information 
Maybe New Zealand, in light of how FATCA is being shoved down its throat, without regard to its involvement in any of the evasion activities that lead to its creation, should re-think its cooperation and membership in the Five Eyes coalition of NSA global spying. 
Maybe New Zealand should Learn to say NO to U.S. Surveillance State which FATCA will be a part of, and that comes with demands for more and more and more information on its citizens.
“Whatever the stated reason, such policies as FATCA are born of the institutional panic that someone, somewhere, is doing something the government doesn’t know about and has not had the chance to regulate, mandate or ban.”
What will they want out of you next? 
It is time to slow up and think carefully about what you are being asked to do, and let the public have a role in the debate.  This bill does neither!
While we can all support directed efforts against tax evasion, the bill that lies before you today is even recognized by the U.S. National Taxpayer Advocate from inside the IRS, as a Reporting and tax information data collection nightmare that is “Burdensome, Overly Broad, and Detrimental to Taxpayer Rights!”
Others have called it, the WORST law most Americans have never hear of.  (I would include Kiwis in that group not knowing what FATCA is) It has the effect of taxing the world to meet American demands to help pay for its deficit spending.

FATCA Background and rationale.  In 2008, a whistle blower revealed that Swiss bank UBS was actively promoting and marketing tax evasion products to some resident homeland Americans to hide their money from the IRS off shore. They were sending bankers to America to solicit the business. I too was dismayed at the brazen nature of these actions. The DOJ was right to prosecute.
Was this a practice of New Zealand Financial institutions?  I think not!  But FATCA is making you pay as if they were!
It was these evasion actions that stirred angry ideologues in Congress to find a way to impose this global reporting punishment regime on the world.  They choose a stimulus bill as their vehicle of choice knowing they could not get it through in as a stand alone bill.  It would naturally have Republican opposition, and it would not even survive Democratic opposition due to potential blow back on their states and status as non transparent Tax Havens like Nevada, Delaware, Wyoming, North Dakota just to name four (4). 

Over reaction:  Like 9/11 over reaction which created the Patriot Act, two wars of invasion, NSA global Spying and the endless War on Terror; UBS revelations resulted in a typically American overly broad response to a problem that can be dealt with via standard targeted Department of Justice actions, IRS voluntary disclosure programs and due process which is ‘supposedly’ enshrined in the U.S. Constitution, but abandoned in this automatic global data information sharing regime which rides on the back of a sanction’s threat.

Sadly, the U.S. Congressional response under leadership of a Democratic Administration which I once supported has launched a global war on offshore tax evasion which results in a roundup of all “U.S. Persons” living everywhere in the world!  And, you, New Zealand, do NOT get to determine or have a say into the definition of who a “U.S. Person” is! 
We don’t need a global war to solve every problem faced by Americans, however, that is not the approach the U.S. Administration has taken.  

FATCA expects hundreds of thousand of financial institutions around the globe to register with the IRS, do extensive electronic plus manual searches to ferret out  “U.S. Persons” using various indices which include place of birth. They are required to create data bases of their financial details and then report them back to what is becoming the International Revenue Service, the IRS.  
This effort will use third party administrators with help of a FATCA Compliance Complex (FCC), the BIG global Accounting Firms, without regard to security impacts or implications for hacking and theft of very personal data.  People are being put a serious personal risk depending where they live in the world 
FATCA will also include transmission of financial and bank data for those who have connections to Americans, like Kiwi spouses, business partners or accidental Americans born of American/Kiwi dual citizen parents who have never lived in America. It will suck up their data too.  And the poor Kiwi who hasn’t yet surrendered his green card, well it includes him also.
FATCA is essentially is carpet bombing the world, where precision drone strikes would do. It is fighting burglary using nuclear bombs.  Like America’s other wars, this one will have significant collateral damage.  I am sorry that New Zealand is caught up in this financial war, and will be innocently harmed as result of U.S. overly aggressive and overly zealous behavior.
Rather than just go after the guilty financial Institutions who promote evasion, or homeland resident Americans  who engage in evasion with a targeted ‘due process’ approach, the Congress passed FATCA legislation by ‘stealth’ as a last minute amendment to the unrelated 2010 Hire Act. 
What was a few pages of legislation has ballooned out to 544 pages of very complex and expensive regulations that no financial institution can fully understand and comply with regardless of whether or not they have U.S. Person clients, customers or ever promoted tax evasion products.

Note: it is probably larger now as there have been 3 actions now since its original publication in February of 2012
Financial institutions have to appoint Responsible Officers who are personally at risk and liable to the IRS for FATCA compliance failure. Do you want that job?

FATCA is a global, ‘stop and cavity search all’, in an attempt to find one tax evader out of thousands of innocently compliant taxpayers living in New Zealand and paying New Zealand taxes.

FATCA has global reach and affects ALL Countries in the world that transact any business in U.S. dollars including the most repressive and democratic governments alike, regardless of their “Tax Haven” status as determined by the OECD.  

Is New Zealand a Tax Haven?  If not, why are you being swept up into these American requirements? 

FATCA is a ‘guilty until you prove your innocence’ regime.  If you pass this “remedial bill” without further debate or discussion, that is what you are supporting.
No cost vs Benefit Analysis: The incredible sweeping nature of this GLOBAL action did not have Congressional hearings or public debate or the most basic ‘cost vs benefit’ analysis when first enacted!  

Don’t repeat the American mistake too in your haste to comply.
By Congressional Budget Office estimates it is supposed to generate a mere $800 million of new tax revenue a year. The cost of compliance around the globe is many MANY times that.  You, in New Zealand, are not compensated for your cost in supporting this meager revenue flow which will fund the U.S. government for a few minutes.
Capitulation at your doorstep: Now, before you is the “proposed FATCA compliance capitulation BILL’ which sits in “stealth” inside this “Remedial Matters” BILL without broad New Zealand news coverage or wider debate as to what the negative and unintended consequences this has for New Zealand Citizens and Financial Institutions. 
Don’t copy America’s democracy: Unless you take a different approach, and reject it, you will join America in complicity of creating significant public tax policy with serious ramifications hidden away from view of your electorate.  You have to ask yourself, what kind of Democracy does this represent? 

A raid on your Treasury:  At a practical level, you have to understand that FATCA represents a raid on your Treasury where America asserts its Citizenship domination and taxation rights on Kiwis which the IRS defines as ‘U.S. Persons’ that reside in New Zealand.  The category is subject to constant revision. If you enshrine America’s right to do it by signing the IGA, it can and will expand in ways that you have NO control over.  You too could become a U.S. Person subject to its tax laws.
How many in New Zealand will be impacted? How many ‘U.S. Persons’ with New Zealand Citizenship reside in New Zealand, and how many will be impacted by FATCA?  Without knowing, how can you agree to this FATCA requirement?  How many are you ‘throwing under the bus’ to meet American demands?  You have to know before you decide, and not later when victims come to you with their grievances.  I don’t think ACC will cover their injuries. 
What is the cost to you? What is the cost of compliance to the New Zealand Government tax bureaucracy as well as the cost to the financial institutions who are required to meet these demands?  If you really don’t know, or under estimate, how can you just rubber stamp this bill? 

Facing the hard Political realites.  Anyway you dress it up, FATCA is a unilateral ‘Cram Down’ on New Zealand, with an IGA giving it phantom cover to seem bi-lateral. However, try changing the boiler plate of the agreement, to address the simple dispropionate ‘so called’ reciprocal articles, and you will quickly understand what it is.  
Ask America to abide by ‘international norms’ of residency based taxation like New Zealand, and you will get a quick “Nyet”.  That should tell you all you need to know!  
The enabling references to the FATCA IGA is plainly a “bailout” for your Financial institutions to get out from under the U.S. sanction regime which then passes the cost onto every Kiwi.  
I can understand their desire and lobbying for ‘help’, but this is the wrong response and course of action for New Zealand as a whole.  It is still VERY EXPENSIVE for them to meet the requirement with NO return on compliance investment to the IRD or the financial institutions!

The compliance cost is passed onto every Kiwi customer whether or not they need any access to U.S. Markets, and your IRD costs become a Kiwi Taxpayer burden.

There are other choices if you wish to defend your banks. NZ could join together with the other TPP countries and just say NO as a condition of continued negotiation.  You do have levers of power that can be exercised.  You don’t have to sign up just because the UK poodle has. 
Take America to the WTO with a charge of unlawful sanctions for evasion actions that neither you or your Financial Institutions have committed.  That would defend your banks.  

Withhold NZ revenue from USFIs as retaliation!

The FATCA FACTS:  CBC News, the respected Canada Broadcasting Corporation has eloquently made the point about the impacts of FATCA on ALL, in a recent article. Canada is another Commonwealth country that is NOT a Tax Haven. It is in the fore front of resistance to American overreach.

FATCA facts: What Canadians need to know about new U.S. tax law.
What is written here, applies equally to New Zealand. Where is the New Zealand Media interest or attention?  Why not join the resistance rather than the reflexive compliance as urged by the IRD and the Big Accounting Compliance Complex which frankly will make BIG money of compliance consulting?  Their vested interest is in direct opposition to the interest of New Zealand sovereignty. 
When it comes to their advice, it is a ‘buyer beware’ world!
While there are many other important arguments against FATCA because it is 
discriminatory against a class of New Zealanders; is inconsistent with the Bill of Rights Act and Human Rights Act; and seeks to enforce a foreign government's tax policies that are NOT international norms, I will let actual Kiwi Citizens make those arguments in their submissions.
My hope is you will consider a wider debate and discussion of FATCA and global tax transparency in a stand alone legislation that relies more on a multi-lateral approach, rather than just capitulation to whatever America wants.  I love my country, but I do NOT support their misguided program.  They are simply WRONG to be putting you in this position. 

In summary, signing a FATCA IGA is NOT good New Zealand public policy and it is NOT good for America. It represents the worst of U.S. international bullying.  Your compliance is being extorted, and you are not being allowed to demand the same from America as they demand from you.
Remember, in the Tax Haven Status Category America is way WAY above New Zealand in rankings, and FATCA reeks of U.S. Hypocrisy.

Resist!

Thank you for your consideration.


Sincerely,

Marvin Van Horn

Two Addendums…

1. FATCA becomes Political in the US. 

As a follow-on,  keep an ear to the ground to U.S. Political action in the States, as the Republicans have just finally awakened themselves to the detritus FATCA impacts, and are calling for its repeal just as you are considering signing up!
In a February 2 message to NZ Ambassador Mike Moore, Congressman Solomon Yue, Jr., Republican National Committeeman for Oregon and chief sponsor of the RNC resolution, has written to inform him of an Abolish FATCA petition and of the Repeal FATCA RNC resolution.  See below: 
To: His Excellency
Mike Moore
The Ambassador of New Zealand to the United States of America
New Zealand Embassy
37 Observatory Circle, NW
Washington, D.C. 20008
United States of America

Dear Ambassador Moore, 
As the Chief Sponsor of the Republican National Committee (RNC) Resolution to Repeal the Foreign Account Tax Compliance Act (FATCA), I am forwarding a copy of this newly-adopted resolution to inform your government regarding my party's policy position and resolve regarding this matter.

The resolution’s passage has laid a foundation for us to launch next week a worldwide online petition drive to repeal FATCA. This link (http://abolishfatca.com/live/) is for your preview. It would be our pleasure to forward petitions signed by U.S. Green Card-holding New Zealand citizens to your office.  

 
My co-sponsors and I believe this law violates not only 7.6 million overseas American citizens' right to privacy, but also the rights of your citizens residing in the U.S. FATCA's intergovernmental agreements feature reciprocity of exchange of individuals' financial information. It is designed to be a "big data” collection scheme on our citizens as well as yours. 

We are committed to defend the basic human rights of our overseas citizens, including their right to privacy, to make a living, to have banking services, and to protect their private property against the 30% "withholding" of US-source payments without due process. 
Attached please find a copy of the RNC Resolution to repeal FATCA,

If you have any questions about this resolution, I could be reached at RepublicansOverseas@abolishFATCA.com and would be happy to share more details on our worldwide repeal FATCA efforts. 

Yours Sincerely,
 Solomon Yue, Jr.
Republican National Committeeman for Oregon

 P.S.: This letter will be posted on Republicans Overseas Facebook at https://www.facebook.com/republicansoverseas
P.S.S.: In my personal capacity, I serve as Vice Chairman and CEO of Republicans Overseas, Inc.

P.S.S.S.: This resolution will also be forwarded to other foreign Embassies in Washington D.C.
2. Tex of Republican National Committee Resolution to Repeal FATCA 

RESOLUTION TO REPEAL THE FOREIGN ACCOUNT TAX COMPLIANCE ACT (FATCA)
WHEREAS, In March of 2010, the United States Congress passed the Foreign Account Tax Compliance Act (FATCA) proposed as an effort to catch tax evaders; however, this Act has ensnared every one of the 7.6 million United States Citizens, and all Green Card holders living overseas in its overzealous provisions;

WHEREAS, FATCA was never debated in Congress, but was discretely added to the HIRE Act (Hiring Incentives to Restore Employment Act) of 2010; and, it was never subjected to a cost/benefit analysis by Congress; it requires substantial Internal Revenue Service (IRS) legal, software development and administrative costs; adds one more layer of excessive bureaucracy; imposes significant compliance costs on U.S. financial institutions; and yet it was scored by the Joint Committee on Taxation to bring in only $800 million a year in additional revenue;

WHEREAS, The United States is effectively the only country in the world that taxes foreign income of its citizens who are living abroad and who already pay taxes where they reside, creating enormous reporting burdens for American taxpayers living overseas, and putting them at great risk for penalties for even the slightest innocent mistake;

WHEREAS, FATCA requires foreign financial institutions to enter into an agreement with the IRS to identify their U.S. account holders and to disclose the account holders' names, taxpayer identifications, addresses, and the accounts' balances, receipts, and withdrawals (sometimes in violation of foreign privacy laws), opening up wide doors to identity theft and other crimes against Americans residing overseas;

WHEREAS, FATCA’s primary mechanism for enforcing compliance of foreign financial institutions is a punitive withholding levy on U.S. assets, which creates a strong incentive for foreign financial institutions to divest (or not invest) in U.S. assets, resulting in capital flight; hurting the United States economy;

WHEREAS, FATCA has resulted in Americans who are living and working overseas finding themselves, and their companies, shut out from access to banks, insurance, loans, and investment opportunities, as many foreign financial services providers have concluded that doing business with Americans is simply too much trouble; thus, opportunities are lost and America’s competitiveness overseas is diminished;

WHEREAS, Time magazine reported a sevenfold increase in Americans renouncing U.S. citizenship between 2008 and 2011, and has attributed this at least in part to FATCA; and another surge in renunciations in 2013 to record levels has been reported in the news media, with FATCA cited as a factor in the decision of many of the renunciants; and

WHEREAS, FATCA forces Americans living abroad to make a horribly unfair choice between renouncing their citizenship and abandoning their businesses abroad because foreign financial institutions won’t handle their transactions or accounts; therefore be it

RESOLVED, The Republican National Committee hereby presents this Resolution to each Member of Congress and urges the U.S. Congress to repeal FATCA, to defend the livelihood and increase the competitiveness of Americans overseas, to remove inappropriate invasions of Americans citizens’ privacy, and to allow those U.S. citizens who renounced their citizenship due to FATCA to regain their U.S. citizenship; and

RESOLVED, The Republican National Committee urges the IRS to cease causing the negative impact on United States and its Citizens overseas, and on the global financial system, in an attempt to vindicate FATCA’s misguided approach to tax enforcement.>

*As adopted by the Republican National Committee on January 24, 2014.
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